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OXPAHA 1 3AIIIUTA MPO®ECCUHOHAJIBHOM TAHHBI
JlanmakoB AJiekcaHAp AHATOJIbeBHY
CTYIEHT

Bousrorpanckuii rocynapCTBEHHbIM YHUBEPCUTET, T. Bonrorpazg

AnHHOTanus. [loHATHE HENPUKOCHOBEHHOCTH YaCTHOM KU3HU HENOCPEACTBEHHO OTHOCUTCS K IpaBaM
gyenoBeka. OJHAaKo, HECMOTPS HA CBOKO JUIMHHYIO HMCTOPHUIO, OHO CPABHHUTEIBHO HEJABHO HAILIO
3aKpeIJICHUE KaK MEXKIYHapOJHOM, TaK M BO BHYTPEHHEM 3aKoHozarenbcTBe. [IpuHImIbI
MEXIYHApOAHOTO IIpaBa  SBJIAIOTCA  0a3uCOM, HOPMBI KOTOPOTO  HMMILIEMEHTUPYIOTCA B
3aKOHOJATEIBCTBO OTJENBHBIX CTPAaH-YYaCTHHI, paTH()UIMPOBABIIMX MEXKIYHAPOIHBIE AaKThl M
noroBopel. KoHCTHTYynMm 3apyOeXHBIX CTpaH [AalOT pa3UYHYI0 XapaKTePUCTUKY HWHCTUTYTY
HEMPUKOCHOBEHHOCTH YAaCTHON XHM3HH, OJJHAKO B OOJBIIMHCTBE M3 HUX 3TO IPAaBO OXPAaHAETCS U
MIOJICIKUT 3ALLUTE.

KiroueBble cjioBa: oxpaHa mpodecCHOHATBHON TaiHbI, 3aIIUTa TPOGECCUOHATHLHON TaiHBI.

[TocsrarenbcTBO Ha HENMPUKOCHOBEHHOCTh YaCTHOW JKU3HHU, HE3aKOHHOE U HEOOOCHOBAHHOE
HapylIeHHe JTOro MpaBa OOJBIIMHCTBOM CTpaH KBAJU(UIMPYETCS KakK IPECTYHOEe JesHHE.
I'paxxnanaM rapaHTHpyeTCsl 3allMTa YacTHOM HHQOpMAIMHM, KaK OT MOCAraTeNIbCTB IMPECTYIMHBIX
AJIEMEHTOB, TaK U OT HE3aKOHHOTo cOopa M XpaHEHUs 4YacTHOM HH(pOpMaluu rocyaapcTsoM. B
YCIOBMSIX YBEIMYMBAIOUIETOCS 3HAYeHHMs LU(QPOBBIX TexHonoruid u BcemupHod Ceru s
COBPEMEHHOro oOmiecTBa pa3pabaThIBAIOTCS HOPMBI, 1€JIb KOTOPBIX 3aKI0YaeTcsi B 00ecreuyeHuu
3aImuThl HHOPMAITUH.

Ha nanHoMm srtame coxpansiercs MOTpeOHOCTh B pa3pabOTKe MEXKIYHApOJHOM CTpaTeruu Io
3alIUTe NEPCOHANBHBIX JIAaHHBIX, @ TAKXKE NMPETOTBPAIIECHUI0 KHOSPIPECTYIIICHHUH.

KondunennmansHocTs - 3T0 mpaBo uenoBeka. Cratest 17 MexayHapoJIHOTO TMakTa o
IpaXJIaHCKUX U TOJUTHYECKUX MpaBax 1966 roma, K KOTOPOH NPUCOENWHUIIOCH OOJIBIIMHCTBO
rocyAapcTB, IJIACUT, YTO HUKTO HE JOJDKEH IOABEPraTrbCsl IMPOU3BOJIBHOMY WM HE3aKOHHOMY
BMEILIATEILCTBY B €r0 JIMYHYIO JKU3Hb, CEMBIO, KBAPTUPY U IEPEHNUCKY WU HE3aKOHHOMY
[IOCATATENIbCTBY HAa €ro 4ecTh WIM pemyranuio. IIpaBa yenoBeka HEOTBEMIIEMBI: HUKTO HE MOXKET
OTKa3aTbCs OT HHUX, Jaxe J00poBOibHO. JlOCTOMHCTBO, CBOOOJa M PaBEHCTBO-ITO ATHUYECKHE
MPUHIIMIIBI, KOTOpbIE OJMHAKOBO TNPUMEHUMBI KO BceM JoAsM. Tem He MeHee, BCE OoJbliee
KOJIMYECTBO JIIOJEH YTBEPXKAAET, YTO B JMOXY IHU(PPOBBIX TEXHOJOTUH HET KOH(UICHIMAIBHOCTH.
MHorue yKkas3bIBalOT, YTO KOH(HUACHIUAIBFHOCTh HAaXOAMUTCS IO/ Yrpo30d HE TOJBKO CO CTOPOHBI

YaCTHBIX JIMII, HO ¥ TOCYAapCTBa, CIENCTYXO.

[IpaBo Ha cBOOOAY M JMYHYIO HENPUKOCHOBEHHOCTh WIPAET HAWBAXKHEHINYIO POJb B JIOOOM
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neMOKpaTHYeckoM rocyaapcerse. Koncturynueirt PO npososriameHo «HYemoBek, ero mpaBa U CBOOOIbI
SBIISIIOTCSL BBICIIEH LIeHHOCTHIO. [Ipu3Hanme, coOMIOZeHME W 3alluTa MpaB W CBOOOJ YEJIOBEKa H
rpaKIaHMHA — OBA3aHHOCTH rocyaapcTBay’. COLMaTbHAS KU3HD YETOBEKA COCTOMT M3 JBYX cdep:
O0IIeCTBEHHON OHa BKJItOYaeT B ce0s padoTy, NOJUTHUKY M T.I. M YAaCTHOM BKIOYamoLIeHl B ceds
JIMYHOE IIPOCTPAHCTBO, CEMbIO, JIPYKECKHE B3aMMOOTHOIIEHHU U T.11. HecMOTps Ha TO, 4TO Ha3BaHHBIE
00JIaCTH KU3HU YEJIOBEKa JOCTATOYHO 000COOJIEHHBI UX 00BbeTUHSET (PaKTOP MPUBATHOCTH.

[IpaBoBBIE OCHOBBI, ONPENENAIOIINE HPUHLIUIBI HENPUKOCHOBEHHOCTH YAacTHOW JKHU3HH,
cneun(uKa UX peannu3aluy, B TOM YUCJIE U B UCTOPUKO-IIPABOBOM acIE€KTEe J0CTaTOYHO IOJIHO OblLia
paspaboTaHa TaKUMH Yy4YeHbIMH TmpaBoBenamu: HO.U. Creuosckum®, O.E. KYTa(bI/IHLIM3, I.T.
KapaMaHyKﬂHOM4, M.B. Barunaii®, C.H. HayMOBI)IMG, C.B. BapI/IHOBLIM7. OpaHaKo HEKOTOPbIE BOIIPOCHI
OCTalOTCS HE TOJHOCTHIO UCCIIEI0BAHHBIMU.

[lpaBa u cBOOOABI 4YeIOBEKa M TpakIaHWHA, B TOM YHCIE IIpaBO Ha CcBOOOLYy W
HEMPUKOCHOBEHHOCTh YAaCTHOM JKU3HU OCTAIOTCS B I10JI€ 3PEHUS OTEUECTBEHHBIX HCCIiefoBaTeNne u
TeopeTukoB. (OCBeIIeHHE JJaHHOW TEeMaTHKH HauOojiee TONHO MposBWIOCH B paborax [.b.
Pomanosckoro®, F0.M. Crernosckoro’, M.B. Barmait®, O.E. Kyrapuua'’ u apyrux coBercknx u
COBPEMEHHBIX YUYEHBIX, B TOM YHCJ€E, FOPUCTOB.

B >ku3HU KaX/10ro ecTh BeIllld, KOTOpble OH Obl XOTEN CKPBbITh OT OKPYXAIOIIEro MUpa, BCEM
HY)KHa COKPOBEHHOCTb ObITHS. BakKHON cocCTaBiSIOUIE YacTHOW KU3HM SIBJISETCS INCUXHYECKas
o0JacTh, BKIIOUYAOINIasi B ce0s 00pa3 MBIIIUICHHS Y€JIOBEKa M €ro camMoco3HaHue. ['paHuna JIuyHOM
KU3HU YEJIOBEKa — 3TO TOT MpeAesl NPOCTPAHCTBA, KOTOPBIM OTBEYAET HCKIIOYUTEIBHO 3a €ro
NCUXO(HU3MUECKOE COCTOSHHE, caMoompezeieHne MU camopeduiekcuio. JlesTeabHOCTh 4ernoBeKa,
HaxoJdIIasicsl 3a paMKaMM YKa3aHHOW TIpaHUIbl, MPEICTaBIseT COOOW COTJaCOBAHHBIM MEXITY
JIMYHOCTBIO U UHBIMM JIMLIAMHU TIpees JOIMYCTUMOIO BMEIIaTeIbCTBA B JaHHYIO 00sacTh. BHyTpeHHee
IIPOCTPAHCTBO YACTHOM JKU3HM YEJIOBEKA, HAINOJHEHO PA3JIMYHBIMA B3aUMOOTHOLICHUSAMH —

HHTUMHOTO XapaKTepa, CeMeﬁHOFO, PCIUTUO3HOI0, APYXKECKOTO H T.II. HCCMOTPSI Ha TO, 4YTO
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Ha3BaHHbIE c(hepbl OTHOLIECHUI OXBATHIBAIOT Pa3HbIe CTOPOHBI )KU3HHU YeJIOBeKa WX, 00BbEAUHSET PaKT
HaJIM4Ms 3JIEMEHTA YaCTHOM JKU3HU.

3ammTa KOH(PUICHINATBHOCTH O0CY)KJIAeTCs B TEUCHHE MHOTHX JIET B COBEPILICHHO Pa3HBIX
KOHTEKCTaxX. Yke B 19 Beke mpowusoluia cienyromias npuMepHas UCTOpHs: (paHIy3CKU MucaTelb
Anekcannp Jroma umen J0O0BHYIO MHTPHKKY C aKTPUCOM M TOCEIMIICS C HEH B JBYCMBICICHHOM
no3ze. Pororpad) HE3aMEUIMTENILHO  MPEUIOKWIT CHUMKH Tpecce H  oOmeid  mapuKCcKon
ayautopuu. /ltoma moman Mck o Oe3nercTBUM, XOTs ¢ororpad BiIagena aBTOPCKMMHU IpaBaMU Ha
cHUMKU. Cyl MOCTaHOBWJI, YTO, JlaXKe €CJIM OH HM3HAYaJbHO COIJVIACEH Ha MYOJMKAIMI0 WHTUMHBIX
dotorpaduii, yeroBek Bce paBHO MO-TIPEKHEMY MMEET MPaBO OTO3BaTh ITO COrJiacue. JTOT cliydai
MOKA3bIBAET COOTHOWICHHE HANPSHKCHUH MEXKIY 3allUTOM KOH(WACHIMAILHOCTH, HOBBIMHU
TexHonorusiMu  (dororpadueri) W WX MapKeTHHroM. PemieHue pa3bsCHAET IyThb PELICHHS
KOHTUHEHTAIIbHO-€BPOIEMCKOTO IpaBa, KOTOPOE B OCHOBHOM OTAAET MPUOPHUTET 3aIIUTE YaCTHOM
xu3Hu. B CIIIA on Bener cebst mo-Ipyromy: Tam 3allluTa YaCTHOM >KU3HM B OCHOBHOM CBSI3aHa C
IIPOHUKHOBEHUEM TOCYJAapCTBEHHBIX OPraHOB B YaCTHYIO KBapTUpy. OTHOIIEHUS MEXIy YaCTHBIMU
JIMLAMH JI0 CUX IIOpP MOYTH HE TEMATU3UPOBAHBI — OJHAXK/bI BBIJAHHOE COTJIaCUE HA MAPKETUHI IIpaB
JTUYHOCTH SIBJISIETCS OECTIOBOPOTHBIM.

Kaxnoe rocyaapcTBO caMOCTOSTENbHO pellaeT KakuM KOHKpPETHO oOpa3oM Oyzer
MIPOU3BOJIUTHCS PETYIUPOBAHNE MEXaHNU3Ma Mepeaayu, 00paboTKU, XpaHEHUs IEPCOHATbHBIX JIaHHBIX.
Ha npakTrke oHO MpOU3BOIUTCS B paMKax TpPeX CIocoO0B:

1. Co3ztanue OTAENBHOrO 3aKOHA O 3alIUTE IEPCOHAIbHBIX JaHHBIX.

Tak, B EC gelictByer «OOLIMii peryiaMeHT 3auThl nepcoHabHbIX JaHHbIX» (GDPR), HO mpu
9TOM BONPOCHI JIOKAIM3ALUN JTAHHBIX OCTAIOTCS B KOMIIETEHI[MM HAlMOHAIBHOIO DPETYJIMPOBAHUS
KOKIOW CTpaHbl coro3a. Takke MpUMEpOM pealu3allud MEepBOro  CHocoda ciaykaT H
CIELMAIM3UPOBAHHBIC 3aKOHBI «O 3alUTE IEPCOHAIBHBIX JAHHBIX», CyllecTByromue B Poccun,
VYxpaune, Anonun, FOxuoi Kopee u npyrux crpanax.

2. BriroueHue noJIoKEHU O 3alIUTe JaHHBIX B CEKTOPAIbHBIE 3aKOHBI.

B pamkax BTOporo cmocoba OTHENbHBI 3aKOH O 3al[UTe MEPCOHAJIbHBIX JaHHBIX HE
IIPUHUMAETCSA, HO IIYHKTBI Kacaroluecs HaHHOIO BOIPOCAa BHOCATCA B CEKTOPAJIbHBIE 3aKOHBI
rocynapctBa. B CIIA 3ammra mepcoHalbHBIX JAHHBIX peryiaupyercss (enepaibHbIM 3akoHOM «O
HEMPUKOCHOBEHHOCTH YaCTHOM KU3HWY»;, 3aKOHAMHM O (DMHAHCOBOM M MEIMLMHCKON HHQOpMAIUHU U
OTZI€JIbHBIMU 3aKOHAMM ILITATOB.

3. KoMIiekcHbIH oxo, 00beTUHSIOMNI BBIIIEyKa3aHHBIE CIIOCOObI.

Peanuzanus KOMIUIEKCHOTO MOJAX0/Aa MpearnoiaracT 00beIMHEHHE BhINICYKAa3aHHbBIX MO3HULINH.

Hampumep, B Kaname kpome 3akoHa 0 3amuTe KOH(MUICHIIMATLHOCTH MAaHHBIX M DAJICKTPOHHBIX

nokymeHntax (P1PEBJI) B mpoBunnusax AmnwsOepra, bputanckas KomymOus m KseGex paeiicTByeT
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OTIENBHOE pErylMpOBaHUE, CBA3AHHOE C 3allUTOM JaHHBIX M COJEpKallee JOINOJHHUTEIbHBIC
TpeOOBaHUs K ONEepaTopaM JTaHHBIX.

3a py0OexoM HENPHUKOCHOBEHHOCTh YAaCTHOHM XHM3HH PAacCMATpUBACTCsS KakK 3aIlluTa JIMYHOM
KU3HU TpaXJaH OT HE3aKOHHOIO IIPOHUMKHOBEHMS, XPAaHEHUS M PACIPOCTPAHEHUS YaCTHOU
MHGpOpMAaLUU KaK IPECTYIHBIMU 3JIEMEHTaMHU, TaK U TOCYAAPCTBEHHBIMUA OpraHaMH.

B HacTosiee Bpemst CyIiecTByeT MHOXKECTBO BUIOB MTPO(GECCHOHATBHON U CITy>KeOHOI TaliH, B
CBSI3U C YeM €CTh HEOOXOJMMOCTh KPUMHHAIM3UPOBATH JCSHUSA, KAcArOIIUecs KOH(QUACHIUATBHBIX
CBEJICHUI, a TaKKe pa3pabdoTaTh MHCTUTYT 3allUThl HA3BaHHBIX CBeACHUH. B Buny Hanuuus npoGena B
YacTH OTCYTCTBUS CaHKUMH B OOJACTH 3alUTHl paccMaTpUBAacMOM TalHbl HE IPEACTaBIIAETCS
BO3MOJKHBIM TIPHBJICYh K OTBETCTBEHHOCTH JIMI] 1O BHWHE KOTOPBIX OBUIM OOHApPOJIOBAHBI JHYHBIC
CBEJICHHUS CYIPOTHB BOJIH HHIUBH/IA .

Hopmbl yronoBHoro mpasa, B 4acCTH 3alllUThl TaiHbI (CiIy:keOHOH M IpodeccuoHanbHOM) He
OXBaTBIBAIOT BCIO c(hepy paccMaTprUBaeMOro MOHATHSA, YTO MPUBOAUT K HE3ALUILEHHOCTH HEKOTOPBIX
CBEICHUI, IOJYUYEHHBIX CIIELIMATUCTAMU B Pa3HbIX OTPACIIAX KU3HEIEATEIbHOCTH.

Tak, yrooBHO-TIpaBOBasi OXpaHa Mpo(ecCHOHATBHOM TaltHBI IPETYCMOTPEHA B OTHOIIICHUH:

. JAHHBIX MOCTYMUBIIUX U3 KaHAJIOB CBsA3HU (cTaThs 138 YK PD);
° JAHHBIX O IPUBATHOM >ku3HM JuIa (ctaths 137 YK PCD)13.

Tak, crnenoBaTeslb HMMEET BO3MOXKHOCTH IIOJYYUTh JaHHbBIE O II0J03PEBAEMOM B XOJI€
nposeznerns OPM npu npociyrike TenedoHHbIX pasroBopos'®. Takoro poga HHMOPMAIHS SBIIETCS
00BEKTOM MPOPECCUOHANBHOMN TaHBI.

155 cratbs YK PO rmacur, He JOMYCTHMO pasrjialieHue WH(OpMaIMyd Kacaromencs
yaodepeHus  (YCHIHOBIGHHS)  CyNpOTHB  BONM  YCHIHOBHTENS  KaK  CIYXKEOHYIO  WIH
npodeccuoHanbHylo TaiiHy. Kak yke roBopuiioch paHee COBpeMeHHasl JeHCTBUTENIbHOCTh TaKOBA, YTO
UMEIOIIUXCS B apceHaje CaHKIUI HEeJ0CTaTOYHO JJIS MOJIHOM BCEOObEMITIONIEH 3alUuThl CBEICHUH,
OTHOCAIIIUXCS K pacCMaTpUBAaeMOM TalHe.

Kaxxaplii MHIUMBUJ JOJDKEH OBITh 3alllMIIEH OT MOCATaTeIbCTB W3 BHE, Y KaXIOro JOJKHA
MIPUCYTCTBOBATh YBEPEHHOCTh, YTO OH HAaXOJUTCS IOJ 3aIIUTON, a KIMEHHO JOJKHA OBITh 3allUIleHa
uH(popMaIts, OTHOCSIIAACS K €ro JUYHOM, COOCTBEHHOI TON KOTOpasi He KacaeTcsl MOCTOPOHHUX JIUI]
U HE CBfi3aHAa C JEATEIbHOCTBIO IPOTHBONPABHOM HANpPAaBIEHHOCTU. JlONOJHEHUS B HOPMBI
YTOJIOBHOTO 3aKOHOJIaTENIbCTBA MOCIY’KAT Ha 0Jaro Halero rocyiapcraa.

CnenyeTr oOpaTuTh BHUMaHHUE, YTO CYLIECTBYIOT HOPMATUBHbBIE aKThl, COJEpKallle HOpMY 00

00s13BIBaHUN COTpyAHUKA XPAHUTH B TaiiHe JAaHHBIC TIOJTYYCHHBIC B XOIC BLIIIOJHCHHA CBOHX

12

Epmos M.A. K Bompocy 06 yroioBHO-IIpaBOBOil 3aIiuTe npodecCHOHATIBHOM U cayxeOHoil TaiHbl //HFOpumuyeckas Hayka U mpakTHKa: BecTHHK
Hmxeropoackoit akagemun MBI Poccun, 2020. N2 (13). C. 160.

¥ Vronosusiii kozeke Poccuiickoit ®enepamuu ot 13.06.1996 N63-®3 //CTIC Tapant, 2021.

VYronosHo-npoueccyanbHbii kogeke Poccuiickoit ®enepaunn ot 18.12.2001 N174-®3 //CIIC I'apant, 2021.

% Vronosusiii kozeke Poccuiickoit ®enepamuu ot 13.06.1996 N63-®3 //CTIC Tapant, 2021.
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00s13aHHOCTEH, HO B TO k€ BpeMs B YK P® oTCyTCTBYIOT npsiMbIe HA TO YKa3aHUS.
3akon "OO0 mHpopManuu" K COXaJICHHIO, HE JAaeT YETKOrO OIpENIeCHHs, YTO €CTh TailiHa

npodeccuonanpHas (1. 5 CT. 9)t° yKa3aHHO€ B Ha3BAHHOM ITYHKTE MOHSTUE PA3MbITO, HE MOHSATHO KTO

€CTh CYOBEKT JaHHOTO MTPaBOOTHOILICHUSI.

Xotenoch Ob1 oOparutbes k padore C.H. MepkynoBa, koTopasi, yka3bIBaeT Ha OTCYTCTBHE B
HOpPMax YroJIOBHOTO TMpaBa CAaHKIWN B OTHOLICHUH PA3TJIACUBIIHX CIYKEOHYIO (TPOPECCHOHATBHYIO)
TaﬁHy17.

B cBoux tpynax C.H. MepkynoBa npeziaraet BbICIUTh B paMKaX YrOJIOBHOTO IpaBa €IuHYIO,
00IIYI0 HOpMY, PEAYCMaTPUBAIOIIYI0 OCHOBaHNE OTBETCTBEHHOCTH 3a HapyIlIEHUE paccMaTpUBaeMOn
Taitebr. KoHeuHo cd)epa yroJoBHOTO IIpaBa COAEPIKUT PSi OJIOXKEHHI, OXBATHIBAIOIINX HEKOTOPHIC
BUIBI TPO(ECCHOHATBHOM TaliHBI, @ UMEHHO:

° CBEJIEHMST Kacarolluecss TalHbl CIEACTBHS, B cooTBeTcTBUM co cT. 310 YK P® sBnsercs
MIPEIMETOM IPECTYIUICHHUS,

J CBEICHHWSI O Mepax Oe30MacHOCTH, NPHUMEHSEMBIX K CYIbsM, M JOJDKHOCTHBIM JIMIIAM,
OCYIIECTBISIIOIIUM  MPABOOXPAHUTEIBHYI0O U KOHTPOJUPYIOIIYIO JESTENbHOCTb, TaKkKe
ABJISIETCS] IPEIMETOM IIPECTYIIEHUH, coraacHo cT. 311 u ct. 320 YK PO.

Takum ob6pazom, mpexycmorpennbie cr. 310, 311, 320 YK P® npeamersl npecTyruieHHH,
0€30rOBOPOYHO OTHOCSITCS K Kareropud mpodecCHOHATbHOM TalWHbI W 00JIalaloT BCEMHU €€

IIpHU3HAKaMH. Ho s COBpeMeHHOI‘/'I JIEHCTBUTEIILHOCTH 3TOI0 HE TOCTaTOYHO.
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