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YK 34
O HEKOTOPBIX ITPOBJIEMAX, BOSHUKAIOIIUX TP COBMECTHOM 3ABEIIIAHUHA
CYIPYI'OB B POCCUVICKOM ®EJEPAIIMA
JlodpoponoBa Beponnka BajepbeBHa
MarucTpasr 2 Kypca
Cesepo-3anannoro ¢punmuana OeneparbHOTo 0I0KETHOTO 00pa30BaTEIbHOIO YUPEKICHHS BHICIIIETO

oOpa3oBanus «PoccuiicKmil rocyJapCTBEHHBIN YHHBEPCUTET MpaBocynus», I. Cankr-IlerepOypr

AHHOTanus. B craTthe paccMaTpuBalOTCA TEOPETHUYECKMX U MPAKTUYECKHE MPOOJIEMBI, CBA3aHHBIE C
0COOEHHOCTBIO MTPABOBOM MPHUPOIBI MHCTUTYTAa COBMECTHOTO 3aBEIIaHMs CyHNpyroB. Takke aBTOpoOM
BBIJICJIAIOTCS  CeNM(UIECKHe NPU3HAKH COBMECTHOTO 3aBEIAHMs, KOTOPBIE OTJIMYAIOT €ro OT
KJIaCCHYECKOro 3aBemaHus. ONUCHIBAIOTCS BO3HUKAIOIIME B CBSI3U C UCIOJIb30BAHUEM COBMECTHBIX
3aBelIaHnil PoOIEeMbl U BO3MOXKHBIC ITyTH UX PELICHHUS.

KiarueBble cJ10Ba: COBMECTHOE 3aBCIIaHHC, 6pa1<, HACJICACTBCHHOC ITpaBO, NIPU3HAKKU 3aBCIIAHUS.

Hogenna st pocCUIICKOIO HACEICTBEHHOIO MpaBa — COBMECTHOE 3aBEILIAHUE CYNPYTOB, HE
IoJIy4nsa JOJKHOTO OTKJIMKA OT IPAaBOIpUMEHMTENEH. [laHHBIA MHCTUTYT Hadall CBOE JEHCTBUE C 1
utoHs 2019 roxa, xorja auna, COCTOSIIME B 3aKOHHOM Opake (CyNpyrH), NOJYyYUIH MIPaBO COCTAaBUTH
COBMECTHOE 3aBEeIllaHue.

Cornacho . x 1 ct. 72 Koncturyiuu Poccuiickoit @eneparuu moj 6pakoM NOHUMAETCS COI03
MYXXYMHBI U KeHIUHBI [1].B ropuauueckoM xe cMbicie, Opak ompenensercs Kak CO3 MYXUUHBI U
KEHILMHBI, OCBALIEHHBIA OOIIECTBEHHBIM CO3HAHUEM, TO €CTh KOTOPOMY IPH/IaH MPABOBOM XapakTep.
[To cioBaM rpakJJaHCKOTO JIMIA, OpaK 3aKJIF0YaeTCsl M0 COTJIAIIEHUI0: OH UHUIMUPYET JOTOBOPHbIE U
o0s13aTeNbHbIE OTHOILICHHUS, B KOTOPBIX U XKEHa, 1 My COBMECTHO OepyT Ha ce0s1 OTBETCTBEHHOCTb.

WucTtutyT Opaka TECHO CBSI3aH C MHCTUTYTOM HAacJelOBaHMA, TaK KaK Ha CETOIHSIIHUHA JIeHb
BOIIPOCHI HACJIEJOBaHUSI KaCarOTCs KaX/10T0 Tpak/laHuHa.

OpnHako MHOTHE TpaXkJlaHe, Kak MOKa3bIBaeT OObICHHAS MPAKTHUKA, MPEANOYUTAIOT MPHU KUZHU
He O(OpMIIATH 3aBEIIaHUs, TEM CaMbIM BBIOMpas HacjeIOBaHHWE MO 3akoHy. IIpuunMHAMu Takoro
HEZ0BEPHUS K MHCTUTYTY COBMECTHOI'O 3aBEIAHUS, MOTYT SIBJISTHCS CIEAYIOIINE aCIIEKThI: BO-IIEPBBIX,
MBIIIJIEHUE POCCHUICKUX Tpa)JaH B CHUIy HEKOTOPBIX OOCTOSITENIbCTB HEaJaNTUPOBAHHO IyMaTh O
OyAylieM, B TOM YHUCIIE, O COCTaBJIEHNE KaKOro-1100 BUAa 3aBellaHusl.

OtnenbHbIe TUIA, 3Hass O HACTYIUICHMH CKOPOM CMEpPTH B CHIIy HEHU3JICUUMOTro 3a00JieBaHMUS,

HampuMmep, NMPUHUMAIOT pelieHHe NepeoGopMUTh BCE CBOE HMYIIECTBO MPU >KU3HU IOCPEICTBOM

MPUMEHEHUS TPa)TaHCKO-TIPABOBbIX KOHCTPYKIUH KYIUIM-TIPOJAXH WM JapeHus. JToT Haubosee
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OBICTPBIM W MEHEE 3aTPaTHBIA CIOCOO Iepexoja mpaBa COOCTBEHHOCTH Ha MMYIIECTBO JI0 MOMEHTA
HACTYIUICHHUS] CMEPTH YE€JIOBEKA UCIIOIB3YETCS Ha IPAKTUKE IOBOJIBHO YaCTO.

Bo-BTOpBIX, HEyTemmMTeNlbHAa OQUIMATbHAS CTATUCTUKA 3aKOHHBIX OpakoB. Yucno mui,
co3maBmuX (PaKkTUYECKYIO ceMbio, 0e3 BCTYIUICHHs B 3aKOHHBIM Opak B Poccuiickoit ®deneparum,
©XKEroJlHO pacTeT. JTa 4acTh IPpaXKIaH JIMIIEHA MPABOBOIO cTaTyca CYNPYroB, YTO HE MO3BOJIUT UM
BOCITOJIb30BaThCSI HHCTUTYTOM COBMECTHOTO 3aBEILIAHUS.

CoBMecCTHOE 3aBelIaHNe CYNPYroB MPEACTABISET COO0N M3BSIBICHUE BOJH JIHII, HAXOSIUXCS
B Opake, KOTOpasl BBIPAXKAETCsl B PACIOPSDKEHWHM CBOMM HUMYIIECTBOM B Cllydae CMEpPTH OO0OMX
CYIIPYrOB B IOJIb3Yy OIpEAEIeHHOro Juua. To ecTb B JaHHOM Cly4yae pedb MJET HEe O COOCTBEHHOM
BOJICU3BSABICHUH OJHOTO TPa)XJAaHMHA, a TOBOPUTCS MPO KOJUIEKTUBHOE BOJICU3BSIBICHUE, KOTOPOE
BO3HHUKIIO B CBSI3U C OOIIMM HAKHTHIM COBMECTHBIM UMYIIIECTBOM|[2].

Crnenyet pa3oOpaThcs, UTO K€ IOHUMAETCS TI0]] COBMECTHBIM 3aBEIIaHUEM.

Hcxons nza6s. 2 m. 4 cr. 1118 'K P® npu coBMecTHOM 3aBelIaHUU CYNIPYTOB, MO0 0000 THOMY
YCMOTPEHHIO,0HH BIIPABE OIPEACIUTH CICAYIOIIME IMOCIEACTBUS CMEPTH KaXKIOrO0 U3 HUX, B TOM
YHUCJIE€ HACTYIUBILIEH OJHOBPEMEHHO: 3aBellaTh 00Ilee MMYIIECTBO CYINPYroB, a PaBHO HUMYIIECTBO
KOKIOr0 M3 HUX JIOOBIM JMIaM; JO0bIM 00pa3oM OmpeAenuTh JOJU HACIEJHUKOB B
COOTBETCTBYIOIIEH HACIEICTBEHHON Macce; ONpPeNeIUTh UMYIIECTBO, BXOJAIIEE B HACIEICTBEHHYIO
Maccy KaKJ0TO U3 CYIPYroB, €CJIM ONpeeiIeHUe UMYIIECTBA, BXOSAIIEIO B HACIEICTBEHHYIO MacCy
KaXXJIOTO U3 CYIIPYroB, HE HAPYIIAET MPaB TPEThUX JIMII; JIMIIUTH HACIEACTBA OJTHOTO, HECKOIBKUX WITH
BCEX HACJEIHUKOB IO 3aKOHY, HE YKa3bIBas MPUYUH TAKOTO JIMIIEHUS; BKIIOYUTH B COBMECTHOE
3aBelllaHue CYIPYTOB WHBIE 3aBelIaTeIbHbIe pacropsokeHusi|3].

JlaHHBIIT MHCTUTYT HECOMHEHHO PACIIMPHI TMPaBOCIOCOOHOCTh OOOMX JIMIl, COCTOSIIHUX B
Opake, T.€.IO3BOJIUI UM TOJIb30BATHCS KOMIUIEKCOM HAJJICKAIUX MIpaB U 00513aHHOCTEN, HO C APYTOH,
BO3HHUKIIA BEPOSTHOCTD 37IOYMOTPEOIECHUSI CO CTOPOHBI 000UX CYMPYroB M TPEThUX JHIl TpaBamu. Jlo
BBEJICHUS MHCTUTYTa COBMECTHBIX 3aBEIIaHUN CYNPYTH MOIJIM TepepaclpeieiuTh MexAy coOoi
HMMYIIECTBO, MPUOOPETEHHOE B TIEPHO]T OpaKa, UMb Ha OCHOBAHUHM OpavyHOTO J0TOBOPA.

[Tomumo 3nmoymoTpeOsieHMiI TIpaBaMH, BO3HUKAET €IIe OJlHa MpoOiemMa BCIEACTBUE
pacTopikeHus Opaka: COBMECTHOE 3aBEIIaHHE CYNPYTrOB YTPAUMBAET CBOIO CHUITY, TE€ )K€ MOCIEICTBUS
BIICUeT Npu3HaHWE Opaka HEJCWCTBUTENbHBIM, MPUYEM KakK J0, TaK U MOCIE CMEPTH OJIHOTO W3
cyrnpyros[4].

Kak m 00pruHOE 3aBelaHne, COBMECTHOE 3aBEIIaHKUE CYMPYTOB MOXET OBITh OTMEHEHO CaMUM
3aBeniaresieM. Eciau B JaHHOM cilydae Ha CTOPOHE 3aBelllaTesl BHICTYIAIOT ABa JIUI[A, TO TaKas OTMEHA
UMEET CBOM OCOOEHHOCTHU - HOTapUycC 00s3aH YBEIOMHTH JPYroro cympyra o0 oTMEHE COBMECTHOTO

3aBemiaHus. 1o JK€ TMPOUCXOIUT W TPH COBEPIICHHH IOCIECIYIONIUX MPHKU3HCHHBIX 3aBEIIaHUi

cynpyroB. B maHHOM cnywae, mpencTaBisieTcss HEOOXOOUMBIM, IepepaclnpeicauTh 005 3aHHOCTh
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YBEJAOMUTH APYroro Cympyra O COBEPIICHHWU MOCIEAYIOUIETO 3aBEIIaHMs UM OTMEHE COBMECTHOTO
3aBeIllaHus JI0JKHA JIe)KAaTh HE TOJIBKO Ha HOTapUyce, HO TAK)KE U Ha CYIIpYre, COBEpLIAIOIIEM TaKue
neuictus. Mcxoass U3 3TOro, MOMEHTOM OTMEHBI, BEPOSTHO, CIIEIYET CUMTATh MOMEHT JIOCTaBKH
YBEAOMJICHHS] BTOPOMY CYIPYTY.

HecmoTps Ha BO3HUKawIIKMe MpoOJIEMbl, COBMECTHOE 3aBEIAHUE SBIAETCA YIOOHBIM
WHCTPYMEHTOM ISl PACTOPSDKEHUS OOIIMM HMMYIIECTBOM. PaHbIle Takoro JOKyMEeHTa He ObuIo, a
Teneph MO KETAHUIO €r0 MOXXHO OOCYJTUTh U COCTaBUTh. HO clieyeT IMeTh B BHY, YTO COBMECTHOE
3aBelllaHuE CYNPYroB YTpPauuBaeT CUJIy B Cilydae pacTOpKeHHMsl Opaka WiIM NpuU3HaHHUS Opaka
HEeJeMCTBUTEIbHBIM KaK J0, TaK U MOCJIe CMEPTH OAHOTO U3 cynpyroB. [Ipu pactopskenun Opaka uiu
MpU3HAHUM  Opaka HEACHCTBUTEIBHBIM  IPEKPAIIACTCS COBMECTHBIM  PEXHUM  IMOJb30BAHHS
uMytiecTBOM. COOTBETCTBEHHO, HEBO3MOXHO TOBOPUTH O PACHOPSIKEHUH COBMECTHO HAKUTHIM
HMMYIIECTBOM [5].

Takxke COBMECTHOE 3aBelllaHWE MpeKpalaeT CUiIy, Korga oba cympyra pemarT OTMEHUTH
COBMECTHOE 3aBellaHue. B Takom ciiydyae coBMeCTHas BOJISI JIUL €IMHOHAINPABJICHA.

TakuM 00pa3oM, MOXHO TIPUHATH K BBIBOJY, 4YTO COBMECTHOC 3aBCIAaHUE SIBIISICTCS
OJTHOCTOPOHHEH, B3aUMOCOTJIACOBAHHON  CHIENKOHM, 3aKIIOYEHHON IUIAMH, COCTOSALIMMH B
opUIMaNBEHO 3apEerHCTPUPOBAHHOM Opake, IO COBMECTHOMY pAaCHOPSHKEHUIO HMYIIECTBOM,
coJieprKalieil 1Ba OTHOCTOPOHHUX BOJIEU3bSIBICHUS.

Pons coBmecTHOro 3aBelaHusi 3aKJIIOYAaeTCsl B 3alIUTe HWMYIIECTBEHHBIX HHTEPECOB
MEePEKUBLIETO CYINpPYyra, COXpaHss MNpaBO JKUTh B MPUBBIYHBIX YCIOBUAX, a TaKKe COBMECTHO
ONpeNeNATh HACIEIHUKOB, U3MEHAA U omnpenenss ux Aoiat. COOTBETCTBEHHO, MO3BOJISIET 3aIUTUTH
MHTEPECHI KaK MEePEKUBIIETO CYNPyTa, TaK ¥ HHTEPECHI JIUII, HACIEIYIOIIUX 9TO UMYIIECTBO.

OnHako BOMPOCHI TPABONPUMEHEHHS TOJIOKEHUHN, KacaroIIUXCsl COBMECTHOTO 3aBellaHus
CYIIPYTOB, OCTAIOTCS MO-TNIPEKHEMY aKTYalTbHBIMU M TPEOYIOT JAIbHEUIIEro KaKk HAYYHOTO M3yYeHUs,

TaK U 3aKOHOJATCIIbHOTO Pa3bsACHCHUA.
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