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YK 347.9
KPUTEPUU PASTPAHUYEHUSA 'PAXKKJAHCKUX U AAMUHUCTPATUBHBIX
JAEJLPACCMATPUBAEMbBIX BOEHHBIMU CYJAMU
Kyxkypuyk Basepus MuxaiijioBHA
CTYIEHT (paKyapTeTa UCTOPUHU U TpaBa,

CMoneHCcKui rocyapCTBEHHBIN YHUBEPCUTET, I'. CMOJIEHCK

AHHOTanusi. B cratee paccMaTpuBarOTCA  KPUTEPUM  PaA3rPaHUYCHMsS] TPAXAAHCKUX W
aIMMHHUCTPATUBHBIX €], PACCMAaTPUBAEMbIX BOCHHBIMU CyJaMH, IPOBOJUTCS aHAIU3 ACUCTBYIOLIETO
3aKOHOJATENbCTBA U pasbsicHeHUi BepxoBHoro Cyama Poccuiickoit @enepanuu. BrickaszbiBarorcs
NPEATIOKEHUS] MO JAJbHEWIIeMy COBEpIIEHCTBOBAHMIO 3aKOHOJATENBCTBA M aKTOB CyAeOHOro
TOJIKOBAHHUS

KiroueBble  caoBa:  BOGHHBIE  CyZAbl, IOACYIAHOCTb, TIPaXXIAHCKOE  CYAOIPOU3BOJICTBO,

AAMHUHUCTPATUBHOC CYAOIIPOU3BOACTBO

Koncrutynus Poccuiickoit denepanyn rapaHTupyeT KaxaoMy CyAeOHYIO 3alIUTy €ro mnpas U
cBoOof (cT. 46, 4. 1 u 2)[1]. B monHOl Mepe 3Ta KOHCTUTYLIMOHHAsI FapaHTHUs PAacIpOCTpaHsIeTcs Ha
BoeHHOCHy X amux. CyneOHbI MOPSAAOK SBISETCS OCHOBHBIM CIHOCOOOM 3alUTHI MpPaB U MHTEPECOB
BOCHHOCIYXaIIUX. BoeHHble cyabl paccMaTpuBalOT OOJBIIMHCTBO BOIPOCOB, OTHOCSIIUMCS K
nyOoJIMYHO — TMPaBOBbIM OTHOWIEHUSAM. OJHAKO, B HEKOTOPBIX CiIydasX IpaBa U HHTEPECHI
BOCHHOCITYXAIlUX MOTYT OBITh 3aTPOHYTHI IPU PA3pPEIICHUH TPAKAAHCKUX JIeN B MOPSAIKE MCKOBOTO
npousBojicTBa. Ecnu TpeGoBaHUS NPEIBABISAIOT WIEHBl CEMbH BOECHHOCIYXKAILIEro, TO KOHEYHO K€
KOCBEHHO 3alllMIIAI0TCS MpaBa U HHTEPECHl CAMOT'O BOEHHOCIYKAIIIETO.

BaxxHpIM BOIpPOCOM B 3TOM CiIy4ae SBISETCS OIpPEAEICHUE BHJA TNPOU3BOACTBA IIPH
paccMOTpeHHH TpeOOBaHU, KOTOPbIE BOZHUKAIOT U3 MMYOJIUUHBIX MPABOOTHOIIEHUH, HO OCIIOKHEHHBIX
IpaX/JaHCKO — TIPaBOBbIM cIOpoM. PaHblie Takue TpeOOBaHUS pacCcMAaTPUBAINCh B paMKax
IPaX/JIaHCKOrO CYIONPOM3BOACTBA, I/ JeNla PacHpelesuluCh MEXIYy HCKOBBIM U ITYOJUYHBIM
npousBojacTBamMu. Opnako ¢ npuHstueM B 2015 romy Konekca aaMHUHHCTPAaTHBHOIO
cynomnpousBojctBa Poccuiickoii @enepannu (nanee — KAC P®) nena, BOZHUKAOMIKME U3 MyOIMYHBIX
MIPaBOOTHOLIEHUH, CTaIM paccMaTpUBaThCs B cooTBeTcTBUM ¢ HopMamu KAC P®D[2].

HeobxonnMo 0TMETHUTh, YTO B COOTBETCTBUU €O cTaThell 7 PenepaibHOro KOHCTUTYLIHOHHOTO
3akoHa «O BoeHHBbIX cynax Poccuiickoii denepanuny BOSHHBIE CYAbl paCCMaTPUBAIOT I'PAXIaHCKHUE U

AAMUHUCTPATUBHLBIC [ACJId O 3allUTC HAPYHMICHHBIX H (I/IJII/I) OoCImapuBacMbIX TIIpaB, CBO6OI[ u

OXpaHsIeMbIX 3aKOHOM HHTEPECOB BOCHHOCIY)KAIUX, TPaXKIaH, MPOXOJAIIMX BOCHHBIE COOPBI, OT
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neicTBuil (6e37eicTBYs) OpraHOB BOCHHOTO YIPABICHHS, BOMHCKUX JODKHOCTHBIX JIUI] U MPUHSTHIX
UM perieHu|3].

ITo Hacrosiee BpeMs JaHHAs HOpMa JEUCTBYET B CBOEH MEPBOHAYAIBHON PEIAKIUUA U KAKOM-
100 KOPPEKTUPOBKE, B TOM YHCIIe, HECMOTpsI Ha BcTywieHue B cuity KAC PO, He moasepraiacek.

Ee normyeckoe TOJIKOBaHME IO3BOJSET BBICKA3aTh CYXKIEHHE O TOM, 4YTO JEla O 3allHTe
HapymIeHHBIX M (WJIM) OCHApHUBaeMbIX TIpaB, CBOOOJ W OXPaHSAEMBIX 3aKOHOM HWHTEPECOB
BOCHHOCIYXAIIUX  IOAJIEXKAT PACCMOTPEHUI0 B  MOPSJAKE KAaK  TPaXJAAHCKOro, TaK U
aAMUHUCTPATUBHOTO CYJIONIPOU3BOCTBA.

Cornacuo JI.B. TymanoBo#, BBenenue KAC P® o3Havaer, 4Tto aJMHHUCTPATHBHOE
CYJOIIPOU3BOJICTBO TENEPh OTAEJIIEHO OT UCKOBOI'O M 0COOOro MPOU3BOJICTBA, U JI€Nla, KOTOPbIE paHee
OTHOCHJIMCBH K ATUM KaTeTOPHUSIM, TENeph MPU3HAHBI ITyOJIHMYHO — IPABOBBIMH([4].

[IpencraBisiercs, HEOOXOAMMBIM  BBIPAOOTaTh HEKOTOPbIE KPUTEPUU, IO3BOJISIOIIHE
chopMynupoBatb OOOCHOBAaHHBII BBIBOJA O BHUJIE CYAONPOU3BOJCTBA, MO MpaBHJIaM KOTOPOTO
MOJJICKUT PACCMOTPEHUIO KOHKPETHOE JIEIIO.

B momckax pemieHHsI MOCTaBICHHOTO BOMPOCAa B paMKax CyAeOHOM NpPaKTUKU, B TEPBYIO
ouepenb, HEOOX0oAMMO oO0paTtuThes K mocraHoBieHuto [lnenyma BepxoBnoro Cynma Poccuiickoit
®enepannu ot 29 mas2014 r. Ne 8 «O npakThke NPUMEHEHHS CyAaMH 3aKOHOJIATENbCTBA O BOMHCKOU
00513aHHOCTH, BOCHHOM CITy’)KO€ U CTaTyce BOCHHOCTYXAIIUX», M. 5 KOTOPOTO COJEPKUT yKa3aHHE Ha
TO, YTO BOGHHAs CIyX0a MpeAanonaraeT oCylecTBICHUE OJHOMOYHI rocy1apcTBa 1Mo 00ecnedyeHunto
CBOETO CYBEPEHHTETAa M MWHBIX BAXXHEHIIMX TIOCYAAPCTBEHHBIX HMHTEPECOB, @ BOECHHOCIY)KAIME
ABJISIIOTCSL HOCHUTENSAMHU MyONIuMuHOM BiacTu[5]. B 3Toil cBA3M NpaBOOTHOLIEHHS, CBSI3aHHbBIE C
HCIIOJIHEHUEM BOEHHOCTY)KAIlMMU OOIIUX, JOJDKHOCTHBIX M CHEIHAIbHBIX 00sI3aHHOCTEH, SIBJISIOTCS
MyOIMYHO-TIPAaBOBBIMH.

JlaHHbIE pa3bACHEHMs] YKa3blBAIOT HA HANW4YME JBYX KPUTEPUEB pa3rpaHUUYCHHS
aJIMUHUCTPATUBHBIX W TPAXKIAHCKUX J€J, IMOJCYJHBIX BOEHHBIM CyJaM: CYOBEKTHBIH COCTaB H
XapakTep CIOPHBIX MPAaBOOTHOIIEHUH.

B mouckax MCTUHBI Heb3s HE OOPATUTh BHUMAHHUS Ha OAHY KAaTErOPHIO paccMaTpUBAaeMbIX
BOCHHBIMU CyJlaMU TPaKIAHCKUX JI€], 3 UMEHHO O B3bICKAHUU C BOCHHOCIY)KAIUX (B TOM 4YHCIIE
ObIBIIMX) U3JMIIHE  BBIJIAYEHHBIX  JCHEXKHBIX  CPEICTB, KOTOpblE TakXe  OTATOLICHbI
aJIMMHHUCTPATUBHBIM AJIEMEHTOM.

B cootBercTBuu ¢ ['paxkganckum mporeccyalibHbIM KojiekcoMm (naee — ['TIK P®), uckoBoe
IIPOU3BOJICTBO KAacaeTcs CIOpPOB, CBSI3aHHBIX C TPAKIAHCKUMHU IPAaBOOTHOLIEHUSIMH, KOTOpBIE

XapaKTepU3yIOTCSd PAaBEHCTBOM YYacTHHKOB. OJHAKO OTHOILIEHMS, CBSI3aHHBIE C OOecleYeHUEM

BOCHHOCIYKAIIUX JCHCKHBIM OJOBOJLCTBUEM, BEITCKAIOT U3 BOCHHO — C.]'Iy}Ke6HI>IX HpaBOOTHOIHeHPlﬁ,
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OCHOBAHHBIX Ha BJIACTHBIX NOJHOMOYMSX OJHOW CTOPOHBI IO OTHOIIEHUIO K APYrod, HO CIOPHI O

B3BICKAaHUH U3JMIITHUX BBIIUIAT PA3pPEIIAIOTCS B MOPSAIKE TPAXKAAHCKOTO CYIOTPOU3BO/ICTBA.
[IpuBeneHHbIe 3aMeYaHUsl MO3BOJSIOT MPHUUTH K BBHIBOJIY O HAIMYHMH €II€ OJHOTO KPHUTEPHS

pasrpaHMUYCHMs] aJIMUHHCTPATUBHBIX M TPAXIAHCKUX [eJI, PAacCMaTPUBAEMbIX BOEHHBIMHU CyJaMH.

OTUM KpPUTEPHUEM BBICTYNAET MPOLECCYaIbHOE MOJOKEHUE YUYaCTHUKOB CIIOPHBIX MPABOOTHOIICHHH.

WubiMu crioBamMu, Jiena, BO3HUKAIONIUE U3 BOCHHO-CIYXeOHBIX OTHOIICHUH, OCHOBAaHHBIX Ha BIACTHBIX

MOJTHOMOYHSIX OJHOM CTOPOHBI 1O OTHOWICHHIO K JAPYrod, Korga TpeOOBaHMS MPEIbSBICHBI K

BOCHHOCITYXalleMy (B TOM 4uciie ObIBIIEMY) WM JIUIY, IPU3BAHHOMY Ha BOCHHbIE COOpBI, OJIEKAT

pa3pelLIeHUIO B MOPAAKE IPAXKAAHCKOr0 cylonpou3BoacTBa. CUTyalusl BIOJHE JOIMYHA, TOCKOJbKY,

BO3MOYKHOCTh TPHBJICYCHUSI TPAXKJAaHWHA K Yy4YacCTHIO B Jielle B KaueCTBE aAJAMHHHUCTPATHBHOTO

OTBETYMKA OTCYTCTBYET.

B 3akiroueHue MOXKHO OTMETUTh, YTO pasTpaHUUYEHUE I'Pa)XJTAHCKOTO M aJMUHUCTPATHBHOIO
CYAOIPOM3BOJICTBA, B YACTHOCTH Ha NpPUMEpPE BOCHHBIX CYJOB, MPEICTABISAET COOOH NpoOiaeMHBIN
Bonpoc. Ero pemnienue, B TOM YUCIIE C UCIIOJI30BAaHUEM PE3YJIbTaTOB aOCTPAKTHOTO TOJIKOBAHUS HOPM
3akoHozaarenscTBa BepxoBHbiM Cynom Poccuiickoit ®enepanyu, TOJKHO BbIpaKaTbCs B BBIPAOOTKE
00OCHOBAHHBIX KPUTEPHEB ONpEENeHHs] BUAA CyIONPOU3BOACTBA, YTO, B KOHEYHOM HTOre, Oynaer
CIOCOOCTBOBATh IOCTH)KEHUIO HEKOETo OajaHca MHTEPECOB B chepe TeX WM MHBIX IPAaBOOTHOLICHUH.
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