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3HAYEHUE 3AKOHOJATEJBHOI'O 3AKPIIEJEHUSA TIOHATUA «bBPAK» ITPU
PACCMOTPEHWHM CEMEHHBIX CIIOPOB C ”THOCTPAHHBIM DJIEMEHTOM
Ky3bmuna Haranabsa OsieroBa
MarucTpaHT

C3® OI'bOYBO «Poccuiickuii rocynapcTBeHHbIH YHUBEPCUTET IpaBocyaus», I. Cankr-IlerepOypr

AHHOTanusi. B cratee paccMoTpeHbl NpoOJIEMHBIE BOIPOCHI, BO3HUKAIOLIME BBUIY OTCYTCTBUS
3aKOHOJATEIbHOIO 3aKpEIUICHUs TOHATHH «Opak» M «Opak ¢ MHOCTPAHHBIM TI'PAXIAHUHOM.
PaccmoTpeHns! BapaHThl BOCIIOIHEHUSI TPOOEJIOB B IPABE B JAaHHOM BOIIPOCE.

KiroueBble cjioBa: ceMeiHbIe OTHOIICHUS, CEMEHHBIE CTIOPHI ¢ MHOCTPAaHHBIM 3JIEMEHTOM, Opak, Opak

C HHOCTPAHHBIM I'PAXKAAHHUHOM.

BHuMmaHue B OTHOILIEHMM BOIIPOCOB, KOTOPHIE CBSI3aHbl C CEMEWHBIMH OTHOLICHUSIMH,
OCJIO’)KHEHHBIMU UHOCTPAHHBIM 3JIEMEHTOM, PETYJISPHO YIEISETCS CO CTOPOHBI YUEHBIX -IIPABOBEIOB, a
TaKKe MPAKTHKYIOMNX I0pHCTOB . OCOGEHHOr0 HHTEPECa 3aCITYKUBAIOT CIIOPHI CEMEITHOTO XapaKTepa,
B COCTaBe CyOBEKTOB KOTOPOI'O HAXOAATCS IpaxkJaHe MHOCTPAHHOTO FOCY,Z[apCTBaZ. IIpu sTOM, Ha
CETO/IHSIIHUN JIeHb B JOKTPUHE MMEETCS IIMPOKUM MepedyeHb TUCKYCCHOHHBIX BOIPOCOB, KOTOPbHIE
TaK U He ObUIN PEIlIEHBI.

OnHMM U3 TakMX OCHOBOIIOJIATAIOIIMX BOIIPOCOB SIBJISETCS OTCYTCTBHE 3aKOHOJAATEIBHOIO
3aKperuieHus: pyHIaMEeHTalIbHBIX TEPMHHOB, HEOOXOAUMBIX NMPH Pa3pelIeHuu ceMeiHbIX cropoB. K
IIpUMepy, OTCYTCTBUE MOHSTUS «Opaka», a Takke «Opaka ¢ MHOCTPAHHBIM IPAXXAAHUHOM» B paMKax
Cemeitnoro Kognekca Poccuiickoit ®@enepanny BeI3bIBAET 3HAUUTEIbHBIE BOIIPOCHI IPU PaCCMOTPEHUU
ceMelHbIX cropoB. CUTyalus Takoro poaa (pakTHIecku 03HA4YaeT, YTO MOJOOHBIM CTATYCOM Hapsy
KJIACCHYECKMM MOHOTAMHBIM PA3HOIOJIBIM OpakoM Take 00Ja/laloT U MOJUTaMHbIE WM OHOIIOJIBIE
Opakocouetanus. PaccMarpuBas noustuiinelii annapat Cemeiinoro Konekca Poccuiickoit ®enepanumy,
MBI TaK)K€ MIPUXOJUM K BBIBOAY O TOM, UTO MHOTHE Ba’KHbIE TEPMHUHBI TaM OTCYTCTBYIOT. K Mo100HBIM
OTHOCATCS TaKH€ TEPMHUHBI KaK «IIpeKpalleHue Opaka», «HeJeHCTBUTEIIbHOCTE OpaKa» U Apyrue.

[Ipu HanMuuM Takux TpoOeIoB B TEOPHH MpaBa, Ha MIPAKTUKE BBITEKAIOT M MHbIE pobseMbl. K

IMpuMEpPy, B paMKax Poccuiickoro 3aKOHOAATECJIbCTBA HE CYIICCTBYCT UCTKOI'O yKa3daHHA Ha TO, KaKUC
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JOKYMEHTBI SIBJISIIOTCSI TOATBEPKICHHUEM OTCYTCTBUSA OpayHBIX OTHOIICHUN IpakAaH, a Kakue HeT.
Takast cuTyanusi NPUBOJUT K KOJUIM3USAM, a TaKkKe 3JI0yMmoTpeOJIeHHeM Kak CO CTOPOHBI
roCy/1lapCTBEHHBIX OPraHOB, TAK U CO CTOPOHBI I'PAXK/IaH.

[TonoOHBIE cUTyaIuu MPOUCXOAT T0BOJIBHO YacTo. Tak, Hu opran 3AI'Ca, HM palloOHHBIN Cy[T
JlennHckoro paiioHa He MPU3HAIM B KaYECTBE JOKYMEHTa, KOTOPBIN MOATBEPKAaeT OTCYTCTBUE Opaka
cnpaBKy3.

UT0o0B! yCTPaHHUTH CYMIECTBYIOIIME TPOOEIBI B JEHCTBYIONIEM 3aKOHOIATENbCTBE Poccuiickoii
Oenepanun Hanbosee d3HPEKTUBHBIM CIIOCOOOM, B TIEPBYIO Oouepeab HEOOXOJMMO BBECTH B COCTaB
3aKOHOJATENbHONW 0a3bl TakMe MOHATHA, KaK 3aKiroueHue Opaka Mexay rpaxiaaHamu Poccuiickoit
Odenepanyu, a TaKKe MEKIY TpakIaHUHOM P® W WHOCTpaHHBIM TpaXKTAaHHMHOM. be3 1oI00HBIX
neuHUIUI 3armoHeHHe TPOOEeIOB U pa3pelieHne KOJUTH3HA MOMPOCTY HEBO3MOYXKHO",

[TosTOMY, OCHOBBIBasICh Ha B3IVISAaX Pa3jIMYHbIX YUCHBIX-IOPUCTOB, & TAKKE B COOTBETCTBUU C
nocieqHUMH u3MeHeHusiMu B Konctutyiuu PO, HeoOXoqumo 3akpenuTh ClieAyrolee MoHsITHe Opaka,
a MMEHHO: Opak - 9TO 3apErHCTPHPOBAHHBIA B YCTAHOBJICHHOM 3aKOHOM MOpSJIKE, OCHOBAHHBIA Ha
B3aMMHOM COTJIAIIEHUH, TOOPOBOJILHBIN, CBOOOIHBIH, paBHOIIPABHBIN M MOHOTAMHBII COI03 MYKYMHBI
Y JKEHUIUHBI, 3aKIIF0YAEMbIi C LIEJIbI0 CO3aHUsl CEMbH M MOPOXKIAIOIINN 111 HUX B3aUMHBIE JINUHBIE U
MMYIIIECTBEHHBIE MpaBa H 00SI3aHHOCTH.

B cBoto ouepenn, moHsTHE Opaka ¢ MHOCTPAHHBIM TPAXKIAHHHOM MOKHO MPEICTABUTh TaKUM
oOpa3oM: Opak rpaxnanuHa Poccuiickoit deaepanuu ¢ rpakJaHUHOM MHOCTPAHHOIO rOCylapcTBa -
3TO 3apETUCTPUPOBAHHBIA B YCTAHOBIEHHOM 3aKOHOM TOpSJIKE, OCHOBaHHBIM Ha B3aUMHOM
COTTIAIlIeHNUH, TOOPOBOJIBbHBIN, CBOOOMIHBIN, PAaBHOMPABHBII W MOHOTaMHBIA COI03 MYXUYHUHBI U
KEHIIMHBI, UMEIOIIUX TPAXIAHCTBO PA3HBIX CTpPaH, 3aKIIOYAEMBIA C IIEJIBI0 CO3JaHHUS CEMbU U
MTOPOXKTAFOIINH I HUX B3aUMHbBIC JJUYHBIC U UMYIIIECTBEHHBIC MPaBa U 00S13aHHOCTH

Bo3MoxxHO, mpensaraemMble YCOBEPILIEHCTBOBAaHUS CEMEHHOTO 3aKOHOJATENbCTBA IOMOTYT
MOBBICUTH A(PPEKTUBHOCTh TPABOBOTO PETYIUPOBAHMS CEMEWHBIX OTHONIEHHH C YydacTheM

MHOCTpaHIeB B Poccun.
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