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YK 347.672.5
CPABHUTEJBHO-TIPABOBOM AHAJIN3 HHCTUTYTA COBMECTHOTI'O 3ABEIIIAHUSA
POCCHUU U 3APYBEXHbBIX CTPAH
KypasiaeBa Tarbsina CepreeBHa
MarucTp 2 Kypca
Hay4HbIA pykoBojuTenb: MacainMoBa AJIbOMHA AJIMa30BHA
KaHJUJAaT OPUINYECKUX HAYK, TOLEHT

HNuctutyTa npaBa «bamkupckuii rocy1apCTBEHHBIN YHUBEPCUTETY, T. Y ha

AHHOTanudA. B craTbe mnpencTaBieH CPaBHUTEIBHO-TIPABOBOM AHAJIU3 COBMECTHOIO 3aBEIIaHUA
cynpyroB B Poccuu M COBMECTHOTO 3aBEIIaHUS B 3apyOeKHBIX CTPaHAaX, BBISBICH CYOBEKTHBHBIN
COCTaB, paccMoTpeHa (opma W MOPSAOK OTMEHBI M M3MCHEHMS. BrIsBiieHa mpoOiiema Hag0OHOCTH
0osee MOAPOOHOrO PEryIUPOBAHUANONOKEHH HHCTUTYTa COBMECTHOIO 3aBEIaHUs CYNPYroB B
Poccun, a Takke BO3MOXXHOCTb BHEIPEHHS OTICIbHBIX IOJIOKEHUN M3 AHATOTMYHBIX HHCTUTYTOB
3apyOCKHBIX CTpPaH B CHCTEMY IIOJOKEHMM HHCTUTYTa COBMECTHOrO 3aBemniaHusi B Poccuiickoit
Oenepanuu.

KiaroueBble ciioBa: HacleAOBaHHE, 3aBCIIaHHME, B3aMMHOE 3aBCIIaHUME, COBMECTHOE 3aBCIaHUC

CYyIpyros, (hpopma 3aBellaHus, OTMEHA 3aBEIaHusl.

B cuny crpeMuTensHOTO pa3BUTHS OOIIECTBEHHBIX OTHOIICHHH B cepe HacleACTBEHHBIX
npaBooTHoleHn Poccun Habmrogaercsa aktuBHas AuHamuka. [Tomaenuto, bypuesa J[.C. no 01 utons
2019 roma poccuiickoe HacleACTBEHHOE IpaB MOXHO ObUIO OXapaKTepH30BaThb KaK «OJHA U3
HanOoJsiee CTaOMITBHBIX U KOHCEPBATUBHBIX OTpACiel rpaIaHCKOTo mpaBay.[8]

C 01 utonst 2019 rona ObLT BBEICH HOBBIM BH/JI 3aBELIAHUS — COBMECTHOE 3aBEIIaHUE CYIPYTOB.
Nuunmaropsl paccMaTpuBaeMOro M3MEHEHUs MOAYEPKUBAIM, YTO «IEJbI0 BBEJACHHS COBMECTHOTO
3aBENIaHUS SIBIISIETCS YMEHBIIIEHUE KOH(MIUKTOB B CEMbSX, BOSHHKAIOIIUX HA TIOYBE PACIIPEICICHUS
HacneacTBay.[4]

HNHCTUTYT COBMECTHOTO 3aBEIaHMs TPAJULMOHHO HCIOJIB3YETCS B HACJIEACTBEHHOM IpPaBe
MHOTMX CTPaH KaK KOHTMHEHTaJbHOH MpaBOBO#l cucteMbl, Hanpumep B ['epmanuu, Utanuu, anumu,
JlutBe, ABcTpuun, DcTOHNHU, YKpanHe, TaKk U aHTJI0CaKCOHCKOM - Anrnuu, CIIIA.

Kaxxmoe rocymapcTBo mO-CBOeMY TOAXOJWT K BOMPOCAM PETYIUPOBAHUS COBMECTHOTO
3aBemianus. PaccMoTpuM cyOBEKTHBHBIN COCTaB COBMECTHBIX 3aBEIIAHUH.

B I'epmanun coBMecTHBIE (COBOKYIIHBIE) 3aBEIIaHUS MOTYT COCTABISATH TOJBKO CYNPY>KECKHE

napbl, B TOM 4ucie U OUIIHAIBHO 3apETUCTPUPOBAHHBIE MaPTHEPHI (JIUIaM OAMHAKOBOIO Moia).[2]
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B HacnenctBeHHOM mpaBe YKpawHBI, Tak € Kak U B Poccuu, CyOBEKTUBHBIM COCTaBJIMII,
MMEIOIIMX IIPABO COCTABUTb COBMECTHOE 3aBCIIAHME, OIPAHUYMBACTCS TOJIBKO CyIpyramu, T.€.
MYy)KUMHA U KCHILIMHA, OpaKk KOTOPBIX 3apETMCTPUPOBAH B I'OCYIApCTBEHHOM OpraHe PErucTpaluu
aKTOB IPAXKAAHCKOTO COCTOSHUA. Y3KMH Kpyr cyOBEKTOB, KOTOpbIE 00JaJal0T MPaBOM COCTaBJICHUS
3aBEUIATEIBHOTO PACHOPSKEHUS] MOXKHO OOBSICHATh TEM, YTO y JaHHBIX CyOBEKTOB MMEETCs 0COObIe
JIOBEPUTENIbHBIC U JIMYHBIE OTHOIICHUSI MEXKIY COOOMU, B pe3ysibTaTe Yero CyNnpyru, Kak MpaBHIIO, HE
MMEIOT TaliH Apyr oT apyra. Kpome Toro, nmpeamnosnaraercs, 4To MOCKOJIbKY CYNPYIH KUBYT BMECTE U
BEAyT 0Ollee XO3sICTBO, TO 3a4acTyO JKEJaroT HE TOJIBKO COBMECTHO paclopsXaTbCsl HaXHUTHIM
MMYILECTBOM IIPH JKU3HU, HO U COTJIaCOBATh CBOM PACIIOPSDKCHMS HA CIIy4all CMEPTH.

3aKOHOAATENbCTBO AHIJIMM, JIOMYCKAeT BO3MOXHOCTh COCTaBJIEHUE B3aUMHOIO 3aBEIIAHUS
TOJILKO cynpyramu. [9]

AHIIIO-CAaKCOHCKasl IpaBOBasi CHUCTEMa JOIYCKAaeT COCTABJIICHHUE 3aBEIAHUS B IPHUCYTCTBUU
nByx csuzereneil. Ilo muenuto I'.B. KocTrkoBoii 3T0 00ycinaBinBaeTcst TEM UTO «B AHIVIOCAKCOHCKON
IIPAaBOBOM MOJIENIM HOTAPHAJIBHOE yIOCTOBEPEHUE HE MMEET TaKOW JTOKA3aTeIbCTBEHHOW CHJIBI, KaK B
CTpaHax KOHTHHEHTAJIIBHOTO MPaBa, 3/1eCh HOTAPHYCHIOCYIIECTBIISIOT JIUIIb (PYHKIIUH YIOCTOBEPEHUS
HEKOTOPBIX JIOKYMEHTOB, ITOJIKCEH, MOKa3aHuil cBuaerencii». [3]

B ommumne OT aHriIo0-cakCOHCKOM INpPaBOBOM CHUCTEMBI 3aKOHOAATEIBCTBO CTPAH POMAHO-
repMaHckoil mpaBoBoil cuctemsl (I'epmanus, Poccus, Ykpanna) npegycMaTpuBaeT HOTapHAJIbHYIO
¢bopMy coBmecTHOro 3asenianusi. OJIHAKO, 3aKOHOJATENbCTBO ['epMaHUM MPEACTABIAET CyNpyram
OoubLIyI0 CBOOOY, TPH BBIOOpE (POPMBI COBMECTHOTO 3aBELAaTEIbHOIO pacnopsikeHus. Jlomyckaercs
COCTaBJIEHHE 3aBellaHus B (opMe 3amucu OyproMHCTpOM OOIIMHBI IO MECTy NpeObIBaHUS
Hacyeo/laTeNss B NMPUCYTCTBUU JIBYX CBUZETeNEH, U B YCTHOM ¢opMme, KOrjaa JUILO BCIEICTBUE
Ype3BbIYaHBIX OOCTOSITEILCTB OTPE3aHO OT BHEIIHEr0 MHpa, B Ha3BaHHOM ciy4yae HEOO0XOIMMO
IIPUCYTCTBUE TPEX CBUIETENICH.

CoBmecTHOMY 3aBelaHMI0O Poccuu NpenbsABISIOTCS CTPOrHe TpeOOBaHMs, COTJIACHO CTaThe
1124 TK P® [1] 3aBemanue coCTaBaseTCsS B MUCBMEHHON (JOpME M HOTApHUAIBHO YIOCTOBEPSIETCS C
MpOBEJEHNUEM BUACO(DUKCALUU, MPU OTCYTCTBUM BO3PAXKEHUS CTOPOH. — 3TO SBJISETCS OOHOU W3
0COOEHHOCTh MHCTHTYTa COBMECTHOTO 3aBemianus Poccuu. IlocneactBuemM HecoONoIeHUS JaHHOTO
YCIIOBUSL SIBJISIETCS HMYTOXKHOCTH 3aBellaHMs. BmecTe ¢ TeM B OTIMYME OT HHIAUBUAYAIBHOIO
3aBellaHusl COBMECTHBIE 3aBEIllaHUsl CYNPYrOB HE MOTYT OBITh 3aKpBITHIMHM, COCTAaBJICHHBIMH B
YCIIOBUSIX YpPE3BBIYAMHBIX OOCTOATEIBCTB, a TAKXKE K HUM HE MOTYT IpUMeEHAThes nonoxenust 'K PO,
OTHOCSIIIMECA K 3aBEIIAaHUsAM, IPUPABHEHHBIM K HOTApUAJIbHBIM YJJOCTOBEPEHHBIM.

ITopsimok OTMEHBI M W3MEHEHHsI COBMECTHOIO 3aBEIIAHMSA B pa3HBIX CTpaHaX HMMEET CBOMU

ocobeHHoctu. B FepMaHI/II/I OTMCHa COBMCCTHOI'O 3aBCIIaHUA KaK IICJIOI'0 aKTa BO3MOXHA TOJIBKO

IIyTeM COCTaBJICHUA CyIpyraMu Jpyroro COBMCCTHOI'O 3aBCHIAHUA WKW 3aKIOYCHUSA HMHU




% HAVYKA YEPE3 ITPU3MY BPEMEHHU Ne 6 (51) 2021r.

HACJIEICTBEHHOI'O JIOTOBOPA, a TaKXKEe OJIHOCTOPOHHET0 OT3bIBa 3aBelaHus. [0 OTKpBITHS HaciaencTBa
U BCTYIUIEHMSI 3aBEIIAHUS B CUIIY y KaKIOrO U3 CYNPYTrOB COXPAHSETCS BO3ZMOKHOCTh OT3bIBA CBOMX
pacnopspKeHU B OHOCTOPOHHEM mopsiike. OT3bIB 03HAYaeT pa3pblB IOPUANYECKON CBS3H MEXKITY
pacniopsbkeHussMu cynpyroB. Cympyram MpelocTaBieHa BO3MOXHOCTb B ClIyd4ae W3MEHEHUs
MEXIJTHYHOCTHBIX OTHOLICHHI H3MEHHUTHh COBMECTHOE 3aBelnanue. [5]

HacnencrtBeHHOE 3aKOHOIATENBCTBO YKpauHbl Ul HEJOMYIIEHHUS] MUCKAXKEHUS MEPEKHUBIINM
CYIIpyroM IIOCIEAHEW BOJIM YMEpPIIEro CYNpyra M pPAaclOpsKEHUEM, COBMECTHO 3aBELIAHHBIM
HUMYIIECTBOM II0 CBOEMY YCMOTPEHMIO, YCTAHABIMBAET IPaBUIO 00 00sA3aTeNbHOM HAJIOXKEHUU
HOTapHyCcOM 3aIlpeTa Ha OTUYXKJIEHHE UMYILECTBA, KOTOPOe ObIJIO YKa3aHO B COBMECTHOM 3aBEIIAHUU.
[Tpu xu3HU 00OWX CYNPYroB OHU B JHOOOH MOMEHT MOTYT OTMEHHTh WJIM M3MEHUTh COBMECTHOE
3aBelllaHue, IPaBOM OTKa3a OT COBMECTHOIO 3aBEUIaHMsI HAAEISAeTCsl M KaXKIbld CyNnpyr B
OTAEIbHOCTH.

Crarps 1130 I'K PO, 3akpemuisier npaBo 3aBelarTesis, B TOM YUCIE IPaBO OJHOrO U3 CYNPYTroB
[IOCJIE COBEPUICHHMS] COBMECTHOIO 3aBELIaHMsl BHECTHM M3MEHEHHS II0 IIOBOAY PpacHOpsKEHUs
MPUHAUIEKALTIM €MY UMYIIECTBO B TOM U IPOSBISAETCS IPUHIUI CBOOO/IbI 3aBEIIATES.

B nr0o6oe Bpems, B TOM 4HClie NPH KU3HU M IOCIE CMEPTU APYroro Cympyra, o CBOEMY
KeJIaHHUI0, He UCTPeOyI0 Ybero MO0 coryiacusi, B TOM YHCIE IPYroro Cynpyra, a Takxke 0e3 yKazaHus
IPUYMH W OOBSICHEHUH 3aBellaTellb — OJMH M3 CYNPYroB BIpaBe€ OTMEHUTb WM W3MEHUTH
COCTaBJICHHOE MM paHee COBMECTHOE 3aBelllaHue CynpyroB. Tak, mo MHeHUI0 XoxabipeBod E.A. «B
TAKOM MOBEJIEHUM CYNpyra MOXHO YCMOTPETh NPU3HAKU HEJOOPOCOBECTHOCTH M OCYIIECTBIEHUE
IpaB OJHKUM JIMIIOM B yliep0 uHTepecam apyroro» [6].

WNHctutyr coBMecTHoro 3amemanus Poccun umeer cBoW crenu(UUYECKUe 4epThl, HOCUT
UCKIIIOUUTENbHO (uaynuapHbiii xapakrep.. Ilo muennto O.H. bnunHkoBa «coBepiias COBMECTHOE
3aBellaHne, CyIpyru 000I0HO CBA3BIBAIOT CBOIO BOJIIO, BEJIb €CJIM Obl OHM HE XOTEIH 00YCIIOBINBAThH
JIeWCTBUTENFHOCTh (3aBUCHMMOCTB) CBOECM BOJM BOJIEH JApyroro cympyra, OHH BbIOpamu Obl
OJTHOCTOpOHHEe (TMYHOE) 3aBemanne. B 3TOM BCs CyTh - CBA3aTh Ce0Sl MU CBOETO CYIpyra OOIIMM
aKTOM BOJIEU3bSIBIIEHUS 0€3 BO3MOXKHOCTH OeCpUYMHHON (HEOOOCHOBAHHOI) OTMEHBI COBMECTHOT'O
aKTa II0 BOJIE OAHOIO M3 HUX. EciM BBl cTpammrech MOCIEACTBUI TaKOTO aKTa, €CJIM Bbl HE XOTHUTE
CBSI3bIBAaTh CBOKO BOJIIO BOJIEH BAILIErO CYNpyra, HE COBEPIATEe COBMECTHOTO 3aBemanus! Eciu sxe Bb
UMeeTe MHTEPeC OrpaHUYMUTh BOJIIO CBOETO CYNpyra Ha ciyd4ail ero cMepTH, TO, B CBOIO Odepe/b, B
KauecTBe '"BCTPEYHOrO MpenocTaBieHUs" (HEKOH KOMIIEHCAluH), Bbl JOOPOBOJIBHO OrpaHUYHMBAETe
CBOIO BOJIIO Ha ciy4ail Bamiei cmept» [7]. CoBeplimBIIME TaKOe 3aBELIaHUE CYNPYTH, (pakTHUECKH
HE CBS3aHbl MM M €IUHCTBEHHOM TrapaHTHEHd COBMECTHOIO 3aBEIlaHUs CYIPYrOB BBICTYIAET

3aKperyieHHas B 3aKOHE OOS3aHHOCTh HOTapuyca yBEIOMIISITH APYTroro cympyra o (akte OTMEHbI

COBMECTHOI'O 3aBCIIaHUA UJIN COBEPIICHUSA MOCIICAYIOIICTO 3aBCIIaHs.
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CnenoBarenbHO, OTMEHA OJHUM M3 CYNPYTOB 3aBellaHHs B J1I00O€ BpeMsi CBOJUT K HYIIIO
[EHHOCTh KOHCTPYKLMHU JTAHHOTO BHJA 3aBELIaHMs, YTO SIBISETCA NpPOOEIOM TaHHOTO HWHCTHTYTA.
AHanu3upys UHCTUTYT COBMECTHBIX 3aBEIaHMid 3apyO0eKHbIX CTPaH, BO3HHMKAET BOMPOC: KaKHe LENH
IIpeCIIe1I0Bajl 3aKOHOIATENb, U3MEHSISI IPOBEPEHHBIE BPEMEHEM KOHCTPYKIIMM COBMECTHBIX 3aBEIIAHUI
3apyOexHbIX cTpan? s pemieHus JaHHOW NpoOJieMbl, MpeljiaraeM: MPHUBECTH B COOTBETCTBHE
HOPMbI MHCTUTYTa COBMECTHOI'O 3aBELIaHMsI, & UMEHHO,yCTAaHOBUTH 3aIPET NEPEKUBLIEMY CYNPYTy
BO3MOYKHOCTh (DOPMHPOBAHUSI HOBOTO BOJICH3BSIBICHHUS B OTHOIICHHM WMYIIECTBA, YKA3aHHOTO B
COBMECTHOM 3aBELIAHUHU, TAK K€ IpeaiaraéM 3auMCTBOBATb HOPMY 3aKOHOJATEIbCTBA Y KPAaUHBIU
BO3JIOKUTh Ha HOTapuyca O0S3aHHOCTh HAJOXKEHHS 3allpeTa Ha OTYYKJEHHE HMMYIIECTBA, KOTOPOE

OBLIIO YKa3aHO B COBMCCTHOM 3aBCIIaHUU.
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