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OI'bOY BO «Poccuiickuii rocyiapcTBEHHBIH YHUBEPCUTET IpaBoCyaAus», r. Cankr-IlerepOypr

AnHoTanus. CTaThsi IOCBSALICHA CTAHOBICHHUIO NEepBOM B mupe KoHCTUTYymMM - BhlIAronieMycs
JNOKYMeHTy cBoero BpeMeHu. Ha moment coznanusa Koncrurynus Coenunennsix llItatoB Amepuxu
HE MMeJIa aHAJIOIOB M HA CETOAHSALIHUM JIEHb SBJISETCS CTapeduiel BO BCeM MHUpe. MHorue crpaHbl
CO3JIaBAJIM CBOM OCHOBHBIE 3aKOHBI 10 00pa3zy u mnojoburo Koncrutymuu CHIA. DTOT HOKyMEHT,
IPEeX/Ie BCEro, LEHEH CBOEW MPOCTOTOM, T'MOKOCTbIO M INIyOMHOH 3aKOHOTBOPYECKOM MBICIH, OH
BIIUTAJI B ce€0s JIy4llle aMEPUKaHCKHE U eBPONEHCKUE PAaBOBbIE TPaJULIUH.

Kurouesnie cinoBa: KoHcTuTylus, npaBo, 3aKOH, co3gaHue KOHCTUTYyIMH, BHECEHUE W3MEHEHH,

KOHCTUTYIHMOHHBIC OCHOBBI, pa3JICJICHUC BHaCTeﬁ, IpaBa 4€JIOBCKA, I[TpaBOBas CUCTEMA, ITOIIPAaBKH.

C JOpeBHOCTH cpeld 3aKOHOB BBIACISIINCH OCOOBbIe 3aKOHBL. Bo BpemeHa ApucToTens, B
Hpesueit I'perun, — molteio, B JpeBaem Pume — rem publicam constituere, 8 Cpennue Beka — lex
fundamentalis. ['TaBHBIE UX OTIWYMS COCTOSIIM B JIBYX acCIEKTax, a UIMEHHO, B IPEAMETE M MOPSIKE
npunsatus. Hampumep, B J{peBHeM Pume cymiectBoBan 60s1ee CI0KHBINM MOPSTIOK TPUHATHS OCHOBHOT'O
3aKOHA, 3a4acTyl0 TPeOOBaBLIMII CHEIUANBHBIX MOJTHOMOYHA MarucTpaTroB, a TaKkKe CHEIHAIbHON
npoueaypsl. PagrkanbHble ”3MEHEHUS U IepeolieHKa JaHHOTO MPaBOBOIO MHCTUTYTA IPOU30ILIHN B 18
BEKe, TOrJa M MOJY4YWIO IIHPOKOE PACIpOCTpaHEHHE IMOHATHE «KOHCTUTYLHs». Ee ocobeHHocTH
MOKHO O00O3HAYUTh CIEAYIOIHUM 00pa3oM: 1)MUChMEHHOE 3aKperuieHue; 2)KoAu(GpHUIMPOBAHHOCTH
HopM; 3)KOHCTUTYIHS «CBsI3aia» 3aKOHOAATENS B €ro JNeWCTBUAX; 4)B ocHOBe KOHCTHUTYIIMHM JEKUT
ujes 3allUThl IpaB U cBOOOJ JMYHOCTH; 5)KOHCTUTYIMS OrpaHUYMBAET TOCYIapCTBEHHYIO BJIACTh B
MHTepecax uesnoBeka; 6)KoHCTUTYyIHs coXpaHuia CBOMCTBA CIEIUAIBLHOTO MpeIMeTa PeryIupOBaHUs
U YCIOKHEHHOTO TOPS/IKA MPUHATUS U U3MEHEHHs], TaAPaHTUPYIOLIETO CTaOUIBLHOCTD €€ COJepKaHuUs
[1]. Cama uzaes co3gaHusi KOHCTUTYLMU Kak MPaBOBOTO OTPAHMYEHHUS BIACTU CTalla TMOMYJISAPHOU B
nepuo «OypiKya3HbIX peBoiitonuiiy. B cymmuocTHOM acnekte KoHcTUTyIHs — 3TO JH000M TOKYMEHT,
KOTOPBIA OMpenessieT YCTPOHCTBO TOCYAapCTBa M MPABOBOM CTATYC JIMYHOCTH B TOCYAAPCTBE, KPOME
TOT0, 9TO IOKYMEHT, TOCTPOEHHBIH Ha CTPOTO ONpPEAENEHHBIX MPUHIUIAX, K COACPKAHUIO KOTOPOTO
MPEeIBABISIOTCS ONpeAeNieHHble TpeOoBanus. Hampumep, pasneneHue BiacTeld W 3aliuTa IpaB

YCIO0BCKa.



K.M.OBcensiH B CBOEM TPYJE O Pa3BUTHUU HAYUYHBIX MPEICTABICHUNA O MOHATHH U CYIIHOCTH
KOHCTUTYLIMH, 3aTparuBaeT CIEAYyIOIMe MOAXOAbl: (HOpPMaNbHO-IOPUANYECKHH, €CTEeCTBEHHO-
IIPaBOBOM, COLIMOJIOTUYECKUA U MAPKCUCTCKO-JICHUHCKHUM.

Croponnukamu (popmanbHO-FOpuaAnYecKkoi Teopun sBisitorcs P.Mepunr, [.Emnunek wu
I''Kenb3en. CoriacHo »3toii Teopu, KOHCTUTYUHMSI — 3TO HOPMATHUBHBIM aKT, W3JaHHBIN
YIIOJTHOMOYEHHBIM CyOBEKTOM B paMKax YCTaHOBJIEHHOW mpouenypsl [2]. I'ocynapcTtBo urpaer
IJIABEHCTBYIOIIYIO pPOJIb B HM3JaHUM M obOecrieueHnu peanuzauun Koncrtutymun. CouumanbHasi,
IIOJINTUYECKAs] CYIIHOCTb KOHCTUTYLMH B paMKax HOPUIMYECKOrO aHaiuu3a €€ MPUPOAbl HUKAKOIO
3HAYEHHUs HE UMeeT. B paMKax HaydyHOro HOPUAWYECKOTO MU3YYEHUs HE UCCIELYIOTCS MCTOPUYECKHE,
MIOJINTUYECKUE, IKOHOMUYECKHE, KYJIbTYpHbIE OCOOEHHOCTH — CIIOBOM, HE IPUHUMAETCS BO BHUMAHUE
COLIMAJIbHBIA KOHTEKCT.

XK.-XK.Pycco, A.Pagumes, T.I'006c — 3TO mpencTaBUTENN €CTECTBEHHO-IPABOBOM TEOPUHU
Koncrurynuu. KoHCTHTYyHHMs — 3TO COBOKYNHOCTb HOPM €CTECTBEHHOIO IIpaBa OOBEKTHBHO
CYIIECTBYIOIIUX B MpHUpoJe (B OOMIECTBE), OTKPHITHIX M 3a()MKCUPOBAHHBIX HOPMATHUBHBIM aKTOM B
pe3ysibTaTte OOIIECTBEHHOI'O JO0roBOpa — TAKOI'O COCTOSIHUS, B KOTOPOM HMEET MECTO MPSMOE WU
KOCBEHHOE coriacue rpaxjad. B coepemenHoM noHnManuu KoHCTUTYLUS — 3TO BOIUIOLICHUE TIPaBa,
€ro MJel U IPUHLUIIOB B IPOTUBOIIOJIOKHOCTh 3aKOHY KaK BOJIEBOMY aKTy rOCyAapCTBa.

PononavanbHukoM couunosniornueckoil teopun Obi1 ®.Jlaccans. Koncturyums ssisercs
JNEHCTBUTENbHBIM  OTHOIIEHHEM OOIIECTBEHHBIX CHJI CTpPaHbl B  IOJUTUYECKOW  OopbOe.
KoHcTuTyIlMOHHBIE BOIPOCBI — IMPEXKIE BCEro, BONPOCHI CHJIBI, a HE IIpaBa, IEHCTBUTEIIbHAS
KOHCTUTYLUSI CTPaHbl HCTOYAETCS JIMIIb B CYIIECTBYIOUIMX B CTpaHE pEalbHbIX (HaKTHUECKUX
OTHOIIEHUAX cuibl. Crenyer pa3iauyaTh MUCAHYI0 KOHCTUTYIMIO M PEAJbHYIO (JIE€HCTBUTENBHYIO,
(aKkTUYECKYy10) KOHCTUTYLIHIO. Pob MpaBa kak 0O1ECTBEHHOI'O PETyJIATOpa NPAKTHUYECKH OTPULIAETCSl.
[TonnTHka nepBUYHA, IPaBO BTOPUYHO.

CoBpemenHoe noHsTHEe KOHCTUTYLMU MpeacTaBiseTcss Hanbosee MpaBUIbHBIM B CIEAYIOIEH
¢dopmynupoBke: KOHCTUTYIUS — OCHOBHOW 3aKOH roCyJapCTBa, UMEIOUINI BBICHIYIO FOPUIUYECKYIO
CHJIy Ha €ro TEepPpUTOPHUH, 3aKPEIUISIONIMM OCHOBHBIE NPUHIMIIBI TOCYIapCTBEHHOIO YCTPOMCTBA,
CTPYKTYpY M TIOPSIIOK B3aMMOJEHCTBHSI TOCYAAPCTBEHHBIX OPraHOB, TapaHTHM IMpaB U CBOOOX
JTMYHOCTH. be3ycnoBHO cymiecTByIOT crienupuieckue yepTbl KOHCTUTYIIMM — 3TO MOHATHE HapoJia Kak
0c000ro CcyObeKTa, NEpBUYHBIM XapakTep KOHCTUTYIIMOHHBIX HOPM, aOCTpPakTHOCTb, OCOObIE
FOPHINYECKHE CBOWCTBA.

K ropugmyeckum CBOMCTBAM KOHCTUTYLIMM OTHOCSTCS: BEPXOBEHCTBO Ha BCEW TEPPUTOPHUH,
BbICIIasl IOpUJMYECKash CHJa, 3aKperyieHne MeXaHu3Ma IIPaBOBOM CHCTEMBI, 0cobas oxpaHa
Konctutynuu, ocoOblif mopsaok NpuHATUS U BHeceHUs mnorpaBok. KoHctuTynus obnanaer ocoObMu

TapaHTHsIMU CTAaOMIILHOCTH, WU MOXXET OBITh TepecMOoTpeHa B ocoboM mopsiake. OHa yupexmaet



roCy/lapCTBO, CHCTEMY TOCYAApCTBEHHBIX OPraHoOB M NOPSAIOK (opMHpOBaHUS, OMNpEAeNseT HX
nosHOMouus. KoHCTUTYIHS 0OecrieunBaeT NOIUTUIECKOE eIMHCTBO Hapoaa. Hapon siBisiercs equHoi
B IIOJUTHUYECKOM OTHOILIEHUHU TOCYAAPCTBEHHO-IIPABOBOW M MEXAYHApOIHO-IIPABOBOM JIMYHOCTBIO.
Kpome Toro, Koncturynus onpezenser OCHOBHbIE LIEGHHOCTH TOCYJapCTBa M 00LIeCTBa U MOPSJIOK UX
rocynapcrBeHHor 3amuTthl. PaccmarpuBaembiii HIIA ycranaBimuBaeT mnpeaesibl TOCyAapCTBEHHOM
BJIACTH 4epe3 3aKpeIyICHHE IIpaB 4YeJOBEKa W TPaKIaHWHA M BO3JIOKEHHE OOS3aHHOCTEH Ha
rocyapcTBo, a TaKXe Hpelenbl HWHAMBUIAYadbHOW  aBTOHOMHMM  JIMYHOCTH,  XapakTep
B3aMMOOTHOUICHH TMYHOCTH U TOCYJapCTBa U MEPY UX B3aUMHOM JIOSIIBHOCTH M OTBETCTBEHHOCTH.

Cozmannio Konctutynuu Coenunennbix IlltatoB AMepuku mpezmiecTBoBajia Oopnba 3a
roCy/1apCTBEHHYIO HE3aBUCUMOCTh OT KOJIOHHAJIBHOIO PEKMMA IpaBiieHus. Tpaaulnu, BOILIOIIEHHBIE
B KoHcTuTynum, 3aknanplBaluCh CO BPEMEH IEPBBIX IIOCEJIECHIIEB: Y)K€ B IEPHUOJ CTAHOBIICHUS
KOJOHMH TpHU3HaBaJliach CBOOOJA BEpPOHCIOBENAHUS M OOpPAJOBBIX JIEHCTB, MPaBO TpaxkIaH
y4acTBOBaTh B BBIOOpAx JOJDKHOCTHBIX JIMI[, NPaBO HAa HOIICHHWE OPYXKUS W MPaBO HAa CO3/aHUE
BOEHHBIX OTpsA0B. JlIonM Hadaau HaXOAUTh KOMIIPOMHUCCHI JUIsl PELIEHMs] OOIECTBEHHO Ba)KHBIX
3aJad M TIOJIMTHYECKUX BOIMPOCOB. [IpuMepoM MOXKET MOCITYXHTh TOT (akT, 4TO B pasrap
OCBOOOIUTENBHOTO JBIKEHUs padosianenbueckuil FOr u mpomeinnenHsii CeBep co3ganu coro3 Ais
JOCTHKEHHS HallMOHAIILHOU 1elu 0CBOOOXIeH!. VIMEHHO 3Ta MOJIUTHKA KOMIPOMHUCCOB MO3BOJIHIIA
mTaTaM OpUMTH K €JUHOMY MHEHHUIO O co3/laHuu KOHCTUTYIIMM [TPU HAJTMYKUK MAcChl Pa3HOTJIACHH.

B utone 1776 roga Ha «BTOpOM KOHTHHEHTAJIbHOM KOHI'PECCE» €IMHOITACHO OblIa MPHUHSITA
«Jleknapaiys HE3aBHCHUMOCTH», KOTOpas BbIpaxkalla MOJUTHYECKYI0 TEOpPHUI0 CBOEro BPEMEHH H
MIPOBO3IJAIIaNIa UCI0 «ECTECTBEHHBIX MpaBy» denoBeka. Kakaplit mrar opopMHIICS KaK HE3aBUCHMOE
rocy/lapcTBO W NHpUHAN cBolo KoHCTHUTYylMIO, OAHAKO, TJIABHOM IIENBI0 HapoJa CTajo CBEp)KEHHE
JIECTIOTUYECKOr0 IMPaBUTENbCTBA, a CIENYIOIIMM IIaroM B OopbOe 3a HE3aBUCUMOCTb — CO3/aHHE
Crareii Kondenepanuu. Craten Kondenepaunu kak XKM3HECIIOCOOHBINM IUIaH YHNpPaBICHHUS CTPaHOU
Obuln oOpeyeHbl Ha MpoBasl. J[eHCTBUTENbHO, HUKAKOIO PEAIbHO BIIACTBYIOLIETO HAIMOHAIBHOTO
MIpaBUTENBCTBA MU IIPETYCMOTPEHO He Obu1o — Jinib ouH KoHrpecc npeacrasureneit ot mraros [3].
ITo cytu, pemenus Konrpecca Hocuiu ckopee peKOMeHaTebHbI, a He UMIIEPAaTUBHBIN XapakTep, TO
€cTb Jie-(paKkTo MITaThl MOTJIM UTHOPUPOBaTh pelleHus Konrpecca 1mbo0 OTKIOHATH MX B clly4yae, €ciu
He OynyT cornacHel xoTs 661 9 mraroB u3 13. Kpome Toro, y Konrpecca He Obl10 BIacTy B KIFOYEBBIX
HaIpaBJIEHUSAX TOCYAAPCTBEHHOM MOJMTUKU, a UIMEHHO, B TOPrOBJIE U Hanoroobmsoxxenuu. [IpuanHoi
TOMY CTaJl 00JI€3HEHHBIN OMBIT 37I0YNOTPEOICHUI CO CTOPOHBI OPUTAHCKOTO MapjaMeHTa.

Taxum obpazom, Ctaten Konenepaunuu yupeamin coro3 caMOCTOSTENbHBIX IITATOB, KOTOPBIN
Jxopmx BammHrron oOpa3Ho Ha3Ball «BEPEBKOM, CBUTON U3 mecka». CraTyc yactel KoHpeaepauu

OBLT OMpesAelieH BO 2 CTaTh€ MaHHOTO HOPMATHBHOTO aKTa: «...KKJbIH IITAT COXpaHSIET CBOU



CYBEPEHUTET, CBOOOJY M HE3aBHCUMOCTh M Ka)J10€ MOJHOMOYHE, IOPUCIUKIHUIO U IPaBO, KAKOBbIE
IpsIMO He JieTierupoBanbl ceil KoHpenepamueit CoenunennbM Lltatam...» [4].

B nayunoit iutepatype Crarbu KoH(penepanyu HasbiBatoTes nepBoii Koncturynueir CLLIA. Ho
JeTalbHOE PAacCCMOTPEHME AAHHOTO HOPMATHBHOI'O aKTa IOKa3bIBAaeT, YTO B HEM ObUIO 3aKPEIUIEHO
IIPU3HAHUE CYBEPEHHUTETa CAMOCTOSITENbHBIX INTATOB M HE ObUIM ONPEAEICHbl 3HAYMMbIE YEPThI
rocyapCTBEHHOI0 MexaHu3Ma. [lo3uruu opraHoB BiacTu coro3a ObLIM HEYCTONYMBBIMHU, HE MUMEIU
¢dakxtuueckoro BiusHus. IIpunstue Crareit Kondenepaunn He cmocoOCTBOBANO PELICHUIO TEKYIIUX
npobinem B CIIIA, ee nedexTbl cTayn NPEANOCBUIKOW KpHU3UCAa B IOCTPEBONIOLMOHHOE BpeMs.
KoHnrpecc, HecMOTps Ha Bce yCWINMA HE CMOI IPUTBOPUTH B JKH3Hb JIOTOBOP O MHpE C
BenukoOpuTaHuei, 4To MoBIEKIO O0TKa3 OT COTPYAHUYECTBA B 00JIaCTH TOPTOBIIU CO CTOPOHBI APYTUX
3apyOeXHBIX rocygapcTB. Ha 9Toif mouBe pa3BOpauMBaIUCh KOH(MDIMKTHI MEXAY LITaTaMH,
BCIBIXMBAJIM TOProBble BOWHBIL. Bblcouaiimme TapugHble Oapbepbl MOBIEKIM 3a COOOH mMaaeHue
00BbEMOB TOPrOBJIM MEXAY IITATAMU B HECOMHEHHO TPYAHBII NMEPHOJ KU3HU CTpaHbl. Toraa mraThl
Havaiu cOOMpaTh CHEIHaIbHBIE COBEIIAHMs, YTOOBI PEIIMTh HAOOJIEBIINE BHYTPUTOCYIapCTBEHHBIC
po0JIeMBl, 1 BO3MOKHO, CO3/1aTh HOBYIO XapTHIO TOCY1apCTBa.

3nech mosiBisiercs kimoueBas ¢urypa B ucropuu cosznanus Koncrutymuum CIHA, JDxeiitmc
MbaucoH, KOTOpOro HasplBaldi OJHUM U3 «oTuoB» KoHcturynuu. InmaBHBIM —BOmpocoM
KOHCTUTYIIMOHHOIO KOHBEHTa CTal0 pEIIeHHE MpoOJIeMbl HEJOCTAaTKa BJIACTH B CTpPaHE, OJHAKO
LITaThl IPOTUBOCTOSUIA CIUIIKOM CUJIbHOW KOHLEHTPALMU BJIACTH B OJHUX pyKax. MHEHUs JeleraTtoB
pa3leNUINCh HA CTOPOHHMKOB M IPOTUBHUKOB LIEHTPAIU3aLUU BJIACTH, KPOME TOTO, BBICTYNWIH U
(benepamucTbl, KOTOpble OOpOIUCH 3a «IpaBa IMITaTOB». MHTepeceH TOT (akT, 4TO MATH IITATOB
npencTaBuwin TpeboBaHus o coznaHue «bumns o mpaBax», KOTOpbld B oTiinuue oT KoHcTtuTyuuu,
3aKperIsl IpaBa U cBOOOIbI IMYHOCTH, BMECTE € JJOKyMeHTamH o patuduxanuu Koncruryuun 1787 r.

denepanucTsl NpeIoKUIN patudunrpoBats «bwibs o npaBax» B kadectBe 10 mompaBok K
KoHcTuTyniuu, kotopas B CKOpeHIIeM BpeMEHHU JI0JDKHAa Obula YYpeAUTb OCHOBBI MeEXaHU3Ma
YIPaBJIEHUS CTPAHOM.

B momenT coznanus KonctuTynuss He wumena Onuskux asanoroB. CoznaTenu Havailu
rno0anbHy0 paboTy MPAaKTHYECKH «C HY/Is». B OCHOBY JOKyMeHTa OBUIM MOJIOXKEHBI HEKOTOpbIE
npuHuMIs! u3 «Benukoin Xaprtun BonsHocTten» 1215 rona, «OcHOBHBIE 3aKOHBD» TaTa KOHHEKTUKYT
1639 rona, a takxke Koncrurynun Bupmxuaun u [lencunbeBanuu. B Konctutyun Amepuky Hanum
oTpaxkeHue QyHaameHtanbHble Tpynabl I1I. MoHTeckbe 00 Hzee pasaeneHus BiacTeill Kak crocobe
npenoTBpaiieHus Tupanuu. Kpome toro, nyx teopun l. JIoOkka O €CTECTBEHHBIX IIpaBax YeJIOBEKa
Haien otpaxenue B Koncturynuu. Jxeiime Maaucon, BozriiaBuBimid padoty Hajx Koncturynueit, u
€ro KOJIJIETH Pa3BWIN TaKXkKe JIOKKOBCKYIO TEOPHIO OOILECTBEHHOI'O JOroBOpa: BBIOPAHHOE HAPOJOM

MPaBUTEILCTBO MOXKET OBITh CBEPrHYTO, B CIy4yae HapyIICHHs IMPaBUTEILCTBOM OOLIECTBEHHOI'O



JIOTOBOpa M HE coOofeHus uHTepecoB Haponaa [5]. 17 centsops 1787 roma texer KoHcTuTynmm
CIOA Ow1 onobpen B Konrpecce Kondenepauuu. Ilo mannmatuBe b.@panknuHa ObLJIO BHECEHO
MOJIOKEHHE O TOM, 4TO KOHCTUTYIMS BCTYNUT B CHIIy TOJBKO Mociie paTudukanuu ee 9 mraramu, a
O0TKa3 Jo0oro Imrata o3Hadajd Obl BBIXOJ JaHHOro mTata u3 (enepauuu. Cpeau HEpBBIX ee

patudunmposan mrart lenassp, a mociennum — Poa-Aiiien.
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